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INTRODUCTION

During the past year, small-dollar lenders continued to face increasing scru-
tiny.! The Consumer Financial Protection Bureau (“CFPB”) announced a rule-
making to overhaul the small-dollar lending industry;? the U.S. Department of
Justice and the U.S. Attorney for the Southern District of New York each filed
criminal indictments related to small-dollar lending operations;> and even
search-engine company Google banned advertisements for loans with an annual
percentage rate of 36 percent or more.* This survey reviews some of the key de-
velopments during the past year.

ProOPOSED FEDERAL SMALL-DOLLAR LENDING RULE

In June 2016, the CFPB proposed a rule (“Proposal”) requiring lenders to de-
termine whether consumers can repay new loans along with their preexisting ob-
ligations.” Under the Proposal, the ability-to-repay determination does not apply
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to loans that satisfy certain structural conditions.® The Proposal also imposes
limits on repeated attempts to debit consumers’ accounts and mandates specified
consumer disclosures, recordkeeping, and compliance programs.” The Proposal
covers closed-end and open-end consumer credit with the following exclusions:
credit extended solely to finance the purchase of a car or other consumer good
that secures the transaction, credit secured by real property or a dwelling if the
security interest is recorded or perfected, credit card transactions, student loans,
non-recourse pawn transactions, overdraft services, and certain lines of credit.®

The Proposal classifies covered transactions in two categories, “short-term” and
“longer-term” credit.” The Proposal defines “short-term” as loans with terms of
forty-five days or less.!® Longer-term transactions covered under the Proposal
are those with a duration over forty-five days that have a “total cost of credit”
that exceeds 36 percent per annum and have either a lien or other security interest
in the consumer's vehicle or a form of “leveraged payment mechanism.”!!

The limitations imposed under the Proposal are based on the CFPB’s identi-
fication of certain abusive and unfair practices. The first such practice is making
a covered loan without reasonably determining that the consumer can repay it.!?
The second is attempting to withdraw payment from a “consumer’s account in
connection with a covered loan after the lender’s second consecutive attempt
to withdraw payment from the account has failed due to a lack of sufficient
funds, unless the lender obtains the consumer’s new and specific authorization
to make further withdrawals from the account.”*?

To obtain a covered loan under the Proposal, consumers would have to prove
that they can afford to repay the full amount of each payment when due, without
re-borrowing, and be able to pay major financial obligations and living ex-
penses.'* The consumer’s loan payment amount would be limited to the amount
of income remaining, if any, after paying for major financial obligations and liv-
ing expenses, based on the consumer’s written statements confirmed with reli-
able “verification evidence.”'> After proving an ability to repay, consumers
would next be required to overcome certain “presumptions of unaffordability”
before obtaining credit.'® A loan would be presumed to be unaffordable, for ex-
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ample, when the consumer seeks to borrow within thirty days of a prior short-
term loan or a longer-term loan with a balloon payment, or to refinance other
existing loans with the same lender, if the consumer is unable to repay
them.'” The Proposal would allow certain loans to overcome the presumption
of unaffordability in limited circumstances.'® After three covered short-term
loans in a sequence, i.e., within thirty days of one another, the Proposal man-
dates a thirty-day cooling off period before the consumer could obtain another
covered short-term loan.'?

The Proposal includes three conditional exemptions to the ability-to-repay re-
quirements: a short-term principal payoff option, a longer-term payday alterna-
tive option with cost limitations, and a longer-term portfolio option with cost
limitations.?® Under the short-term principal payoff option, the Proposal
would prohibit, among other things, borrowing more than $500, using a vehicle
as collateral, and successive re-borrowing, unless the consumer can pay off at
least one-third of the principal with each extension.?! Consumers would be lim-
ited to no more than ninety days of such indebtedness or no more than six such
loans in a rolling twelve-month period.?? Finally, consumers would be prohib-
ited from obtaining such a loan if they already have outstanding short-term or
balloon-payment loans.??

The first longer-term alternative is modeled on the National Credit Union Ad-
ministration’s “payday alternative loan” program.2* The Proposal limits the total
cost allowed to no more than 28 percent per annum, plus an application fee of
$20.%° The other longer-term option limits the total cost of credit to 36 percent
per annum plus an origination fee of $50.2° Under this option, if the lender’s
default rate exceeds 5 percent, then the lender must refund the origination
fees obtained.?” Various other limitations also apply for each loan type.?®

The Proposal imposes many other limitations on consumer credit. For exam-
ple, under the Proposal, consumers seeking credit would be required to have
their nonpublic personal information submitted to new registered information
systems and consumer reporting agencies.?” The Proposal also imposes various
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written verification, notification, disclosure, compliance management, and record-
keeping requirements on lenders, and it includes anti-evasion provisions.>°

CFPB ENFORCEMENT ACTIONS

The CFPB has taken several enforcement actions in the small-dollar lending
space during the past year. In August 2015, the CFPB sued NDG Financial Cor-
poration and related companies for making unlicensed loans and collecting on
loans that exceeded state usury caps.>! The CFPB alleged that the defendants vi-
olated the federal prohibition on unfair, deceptive, and abusive acts and prac-
tices and sought monetary and injunctive relief.>? The action was still pending
as of this writing.

In October 2015, the CFPB announced a consent order with Westlake Ser-
vices, LLC and its auto title loan subsidiary, Wilshire Consumer Credit,
LLC.?> The consent order focused on alleged improper debt collection, due
date changes, extending terms of loans without consent, misrepresentations
about the benefits of changed loans, and failing to clearly advertise annual per-
centage rates.>* Under the terms of the consent order, Westlake and Wilshire
agreed to pay $44.1 million in redress to affected consumers, to pay a $4.25 mil-
lion civil penalty, and to modify certain practices.>

In November 2015, the CFPB targeted Integrity Advance, LLC, a Delaware-
based online lender, for allegedly deceiving consumers about the cost of
short-term loans.>® The CFPB alleged that Integrity Advance violated the
Truth in Lending Act, the Electronic Fund Transfer Act, and the Consumer Fi-
nancial Protection Act’s prohibition against unfair and deceptive acts and prac-
tices.>” The CFPB sought redress for harmed consumers, as well as civil penalties
and injunctive relief.>® The action was still pending as of this writing.

In December 2015, EZCORP, Inc., a payday and installment lender, entered
into a consent order with the CFPB for alleged improper debt collection
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2015), http://files.consumerfinance.gov/f/201508_cfpb_complaint-northway.pdf.
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Provide Consumers $44.1 Million in Relief for Illegal Debt Collection Tactics (Oct. 1, 2015), http:/
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provide-consumers-44-1-million-in-relief-for-illegal-debt-collection-tactics/.

34. Consent Order at 5-20, In re Westlake Servs., LLC, No. 2015-CFPB-0026 (Sept. 30, 2015),
http://files.consumerfinance.gov/f/201509_cfpb_consent-order-westlake-services-llc.pdf.

35. Id. at 26-39.

36. See Notice of Charges, In re Integrity Advance, LLC, No. 2015-CFPB-0029 (Nov. 18, 2015),
http://files.consumerfinance.gov/{/201511_cfpb_notice-of-charges-integrity-advance-llc-james-r-
carnes.pdf.

37. Id. at 9-14.

38. Id. at 14-15.



2016 Small-Dollar Lending Update 543

practices.?” These practices allegedly included visits to consumers at their homes
and workplaces, empty threats of legal action, lying about consumers’ rights, and
exposing consumers to bank fees through unlawful electronic withdrawals.*°
EZCORP agreed to refund $7.5 million to consumers, pay $3 million in civil
penalties, and cease certain practices.*! On the same day, the CFPB issued a bul-
letin warning about in-person debt collection practices.*?

Also in December 2015, the CFPB sued T3Leads, alleging that it bought and
sold personal information derived from loan applications without properly vet-
ting buyers and sellers.*> The CFPB further alleged that T3Leads exploited con-
sumers’ lack of understanding.** In addition to monetary relief, the CFPB sought
to permanently enjoin T3Leads from committing future violations of federal
law.*> In a matter announced the same day, Eric V. Sancho, who operated a
company called Lead Publisher, settled similar claims.*®

SMALL-DOLLAR LENDING CASE DECISIONS

Several case decisions were handed down in the small-dollar lending space
during the past year. In Pennsylvania v. Think Finance, Inc.,*” the Pennsylvania
Attorney General sued Think Finance, Inc. and others (collectively, “Think Fi-
nance”) for violating state and federal laws prohibiting usurious and illegal lend-
ing practices in connection with loans made to Pennsylvania citizens. The Attor-
ney General alleged that Think Finance partnered with an out-of-state bank and
with Native American tribes in schemes known as, respectively, “rent-a-bank”
and “rent-a-tribe” to evade state lending laws, while it remained “the de facto
lender—marketing, funding, and collecting the loan.”*® Think Finance argued
that federal law preempted any causes of action related to its partnership with
the bank, in particular the usury claims.*® However, the court held that, because
the Attorney General had made no state usury claims against the bank, only

39. Consent Order, In re EZCORP, Inc., No. 2015-CFPB-0031 (Dec. 16, 2015), http://files.
consumerfinance.gov/{/201512_cfpb_ezcorp-inc-consent-order.pdf.
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(Dec. 16, 2015), http://files.consumerfinance.gov/{/201512_cfpb_compliance-bulletin-in-person-
collection-of-consumer-debt.pdf.

43. Complaint at 2, CFPB v. D&D Mktg., Inc., No. 2:15-cv-09692 (C.D. Cal. Dec. 17, 2015),
http://files.consumerfinance.gov/f/201512_cfpb_complaint-v-d-and-d-marketing-inc-et-al.pdf. D&D
Marketing, Inc. does business as T3Leads. Id. at 3.

44. Id. at 2, 4-6.

45. Id. at 12.

46. Press Release, Consumer Fin. Prot. Bureau, CFPB Takes Action Against Lead Aggregators for
Online Trafficking of Personal Information (Dec. 17, 2015), http://www.consumerfinance.gov/about-
us/newsroom/cfpb-takes-action-against-lead-aggregators-for-online-trafficking-of-personal-
information/; see Consent Order at 1-12, In re Sancho, No. 2015-CFPB-0033 (Dec. 17, 2015), http://
files.consumerfinance.gov/f/201512_cfpb_eric-v-sancho-consent-order.pdf.

47. No. 14-cv-7139, 2016 U.S. Dist. LEXIS 4649 (E.D. Pa. Jan. 14, 2016).

48. Id. at *3-4.

49. Id. at *38-39.
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against a non-bank, Think Finance, the federal bank preemption argument
failed.>®

Other state enforcement actions involving the tribal model occurred in North
Carolina, Washington, and Massachusetts. The North Carolina Attorney General
and the Commissioner of Banks obtained a preliminary injunction barring West-
ern Sky Financial, LLC (“WSF”), CashCall, Inc. (“CCI”), and related companies
from making or collecting on small loans to North Carolina consumers that im-
posed excessive interest rates.’! The Washington Department of Financial Insti-
tutions reached a settlement agreement with WSF and CCI, resolving allegations
that the online lenders engaged in unfair and deceptive acts and violated usury
laws and other consumer protection laws.?? The Massachusetts Attorney General
and the Massachusetts Division of Banks settled claims against WSF and others
for making small consumer loans to Massachusetts residents without a license
and at usurious rates.”?

In Everette v. Mitchem,>* the court found that sovereign immunity applied to a
tribal lender. The plaintiff obtained payday loans from Mobiloans, LLC, a tribal
lending entity wholly owned by the Tunica-Biloxi Tribe of Louisiana, and River-
bend Cash, a tribal lending entity wholly owned by the Fort Belknap Indian
Community.>®> She claimed that the defendants engaged in illegal consumer
lending and collection practices.’® The court granted the defendants’ motions
to dismiss, holding that they were “arms of the tribe’ that are closely enough re-
lated to the tribes to share in their sovereign immunity.”>”

A state court also addressed the bank partnership model in CashCall, Inc. v.
Maryland Commissioner of Financial Regulation.® The Commissioner alleged
that CCI violated the Maryland Credit Services Business Act (‘MCSBA”) by solic-
iting Maryland consumers for high-interest closed-end loans originated by FDIC-
insured banks.? Each loan amount included a loan origination fee, which the
consumer ultimately paid, over time, to the holder of the loan.®® The banks
then sold the loans to CCI for servicing.®? CCI argued that it was not a “credit
services business” because any origination fee came from the bank, not the con-

50. Id. at *40-41.

51. North Carolina v. W. Sky Fin., LLC, No. 13 CVS 16487, slip op. at 1, 37-38 (N.C. Super. Ct.
Aug. 27, 2015) (opinion and order), http://ncdoj.gov/getdoc/fd0279fb-084e-4e98-8cle-
1e33250f00ff/Western-Sky-Order.aspx.

52. Consent Order at 1-10, In re CashCall, Inc., No. C-11-0701-15-C001 (Wash. Dep’t Fin. Insts.
Oct. 5, 2015), http://www.dfi.wa.gov/sites/default/files/consumer-services/enforcement-actions/C-11-
0701-15-COO01.pdf.

53. Final Judgment by Consent at 5, 7-19, CashCall, Inc. v. Mass. Div. of Banks, No. SUCV2013-
01616-B (Mass. Super. Ct. Oct. 26, 2015), http://www.mass.gov/ago/docs/press/2015/western-sky-
cashcall-settlement.pdf.

54. 146 F. Supp. 3d 720 (D. Md. 2015).

55. Id. at 722.

56. Id.

57. Id. at 725 (quoting the operating agreement of MobiLoans, LLC).

58. 139 A.3d 990 (Md. 2016).

59. Id. at 993-96; see Mp. Cope ANN., Com. Law §8§ 14-1901 to 14-1916 (LexisNexis 2013).

60. CashCall, Inc., 139 A.3d at 994.

61. Id. at 994-95.
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sumer.%? The court ruled that CCT’s fee structure with the banks did not exempt
it from the MCSBA because CCI did not offer a service other than arranging
credit.® The court also found that CCI received its payment directly from the
consumer because the loans were quickly sold by the banks and CCI accepted
all payments made by the borrowers pursuant to the loans.*

In James v. National Financial, LLC,%> the Delaware Court of Chancery found a
loan to be unconscionable where the borrower obtained $200 from National Fi-
nancial, LLC and agreed to pay an annual percentage rate of 838.45 percent,
even though the Delaware Code permits the parties to negotiate the interest
rate, without imposing any statutory ceiling.°® After a lengthy analysis of uncon-
scionability, the court found that the loan was fundamentally unfair, and there-
fore substantively unconscionable, stating that “[n]Jo one would borrow ratio-
nally on the terms [the loan agreement] contemplated unless that person was
delusional, mistaken about its terms or a material fact, or under economic dur-
ess.”®” The court also found that the contract was procedurally unconscionable
because of the “exploitation of the underprivileged, unsophisticated, and uned-
ucated” and because it was designed to evade the Delaware short-term loan law
and its five-loan limit by disguising a payday loan as an installment loan.%8

In Goldenstein v. Repossessors, Inc.,%° the U.S. Court of Appeals for the Third
Circuit addressed whether a claim can be brought under the Racketeer Influ-
enced and Corrupt Organizations Act (“RICO”) for repossession of a vehicle se-
curing a usurious loan. The borrower obtained a vehicle-secured loan from Sov-
ereign Lending Solutions, LLC.”® Following default and repossession, the
borrower sued, alleging that the repossession violated various state and federal
consumer protection laws, as well as RICO.”! The court noted that “the prohi-
bition on the ‘collection of unlawful debt’ under the statute encompasses efforts
to collect on a usurious loan” and therefore held that the repossession of collat-
eral securing a usurious loan is considered the “collection of unlawful debt” ac-
tionable under RICO.”?

In Cox v. Community Loans of America, Inc.,”> the U.S. Court of Appeals for the
Eleventh Circuit found that an implied right of action exists under the Military
Lending Act (“MLA”). Active duty military servicemembers brought a class action

62. Id. at 1004 (quoting Mp. Cope Ann., Com. Law § 14-1901(e)(1) (LexisNexis 2013) (defining
“credit services business”)).

63. Id. at 1005.

64. Id. at 1005-06.

65. 132 A.3d 799 (Del. Ch. 2016).

66. Id. at 803; see DeL. CoDE ANN. tit. 5, §§ 2216, 2229 (2001) (permitting, under each section, the
imposition of interest “as established in the manner provided in [the] agreement”).

67. James, 132 A.3d at 837.

68. Id. at 831, 837 (quoting Fritz v. Nationwide Mut. Ins. Co., No. 1369, 1990 WL 186448, at *5
(Del. Ch. Nov. 26, 1990)).

69. 815 F.3d 142 (3d Cir. 2016).

70. Id. at 144.

71. Id.

72. Id. at 148 (quoting 18 U.S.C. § 1962).

73. 625 F. App’x 453 (11th Cir. 2015) (per curiam) (interpreting 10 U.S.C. § 987).
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against several vehicle title lenders based on their alleged violation of the MLA by
charging an annual rate of interest that exceeded the MLA’s statutory maxi-
mum.”* The trial court concluded that, although the MLA, at the time pertinent
to the plaintiffs’ claims, did not expressly provide for a private right of action, it
implicitly authorized one.” The Eleventh Circuit affirmed, holding that, because
“the text and structure of the MLA unambiguously confer on covered members
of the armed forces and their dependents certain legal rights,” including the right
to rescind a contract that is void under the criteria of the MLA, “an implied pri-
vate right of action exists under the MLA.”76

OTHER STATE ENFORCEMENT ACTIONS

In December 2015, the Virginia Attorney General announced a settlement
with MoneyKey, Inc., a Delaware-based online consumer lender, resolving alle-
gations that the company violated state law by imposing illegal charges on bor-
rowers who received open-end credit, misrepresenting its licensure status in
Virginia, and misrepresenting that its loans were compliant with Virginia’s
open-end credit statute.”” The settlement provided more than $4 million in for-
given interest and fees and $18,000 in restitution.”®

In February 2016, the Montana Division of Banking and Financial Institutions
published a memorandum stating its new position that, because the drafters of
the Montana Consumer Loan Act intended that anyone who collects a Montana
consumer loan be licensed, servicers who service loans originated under the Act
must also be licensed.” According to the Division, “the provisions of the Act
continue to apply to an entity that acts as a servicer by receiving or accepting
payments due,” and therefore a servicer must obtain a license in order to fulfill
the Act’s purpose.8°

In May 2016, the New York Department of Financial Services entered into
consent orders with two debt buyers that allegedly collected or attempted to col-
lect usurious loan debts from New York consumers.8! Under the settlements, the

74. Id. at 454.

75. Id. at 454-56. “Congress amended the MLA effective January 2, 2013. This amendment cre-
ated a private right of action, but only for those extensions of credit made on or after its effective
date.” Id. at 456 n.2. Because the express cause of action was not available to the Cox plaintiffs,
the court examined whether an implied right of action existed under the pre-2013 version of the
MLA. Id.

76. Id. at 457-58.

77. Press Release, Va. Attorney Gen., Herring Announces Settlement Valued at $4 Million with
Online Lender (Dec. 18, 2015), http://www.oag.state.va.us/media-center/news-releases/671-
december-18-2015-herring-announces-settlement-valued-at-4-million-with-online-lender.

78. Id.

79. Memorandum from Kelly M. O’Sullian, Staff Att’y, Mont. Div. Banking & Fin. Insts., to Ser-
vicers of Montana Consumer Loans 1 (Feb. 23, 2016), https://banking.mt.gov/Portals/58/Consumer%
20Loan/Consumer%20Loan%20Servicer%20Memorandum%20-%2002-23-16.pdf.

80. Id.

81. Consent Order at 1, In re Nat'l Credit Adjusters, LLC (N.Y. Dep’t Fin. Servs. May 16, 2016)
[hereinafter Nat'l Credit Adjusters Consent Order], http://www.dfs.ny.gov/about/ea/eal 60517_nca.pdf;
Consent Order at 1, In re Webcollex LLC (N.Y. Dep't Fin. Servs. May 16, 2016) [hereinafter Web-
collex Consent Order], http://www.dfs.ny.gov/about/ea/eal 60517_cks.pdlf.
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defendants will discharge debt connected with the loan accounts they currently
hold, provide refunds to affected borrowers, and pay a penalty.8?

Also in May 2016, the Vermont Attorney General settled claims against Billing
Tree, Inc., a company that processes electronic payments, alleging that it violated
consumer protection laws by processing payments for high-interest online con-
sumer loans by unlicensed lenders.®3 The annual interest on the loans allegedly
exceeded the maximum interest rate allowed under state law.8% The settlement
required Billing Tree to issue credits of $153,282 to affected consumers and
pay $25,000 in civil penalties and costs.®”

In June 2016, the Michigan Attorney General’s Office announced that it ob-
tained a default judgment and a permanent injunction against Liquidation,
LLC and several associated companies for providing unlawful vehicle title
loans and using illegal collection practices.®® The judgment ordered the defen-
dants to pay over $2 million in fines and restitution for violating the Michigan
debt collection law.87

82. Nat'l Credit Adjusters Consent Order, supra note 81, at 4-11; Webcollex Consent Order, supra
note 81, at 4-7.

83. Assurance of Discontinuance at 1-4, In re Billing Tree, No. 304-S-16-WnCV (Vt. Super. Ct.
May 19, 2016), http://ago.vermont.gov/assets/files/Consumer/Illegal_Lending/Billing%20Tree%
20A0D.pdf.

84. Id. at 1-4 (citing V. StaT. AnN. tit. 8, § 2233(b), V1. StaT. ANN. tit. 9, § 41a).

85. Id. at 4-6.
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